
24 Unit 6 Gifts and other transfers of property

COMMENT

The note is an example of a ‘Bearer’ instrument in that the possessor, or bearer, has the rights 
conferred by the instrument. Hence, transfer by delivery is sufficient. 

What are those rights? If you look at a bank note, you will see that the Chief Cashier of the 
Bank of England signs after the statement, ‘I PROMISE TO PAY THE BEARER ON DEMAND 
THE SUM OF TWENTY POUNDS’ (or whatever the value of the note). What would happen if 
you held the Chief Cashier to her promise? Please ask an economist, but I would imagine he 
would just give you another promise in the form of another £20 note! These are your rights!

PART 3

A debt owed to the transferor. You are owed £10,000 by X. You wish to transfer the benefit of 
this debt to Z. Please read s. 136 of the Law of Property Act 1925 (Reading 27), and consider 
the following questions:

1 Can you think of any reason why you would want to transfer the debt to Z?

2 How would you transfer it?

COMMENT

1 The reasons could be as follows:

 � You might want to give the benefit of the debt to Z.

 � You might want to sell the benefit of it to Z. Z will pay you less than the full value of 
the £10,000, but you have the money now as opposed to waiting until X pays up. (This 
is known as ‘factoring’ the debt.) Z then collects the debt from X.

 � You might be asked to transfer the benefit of the debt to a lender such as a bank as 
security for a loan to you.

2 A creditor is able to transfer the benefit of the debt. ‘Assignment’ is the word used for the 
transfer of a debt. By s. 136 of the Law of Property Act 1925, an assignment of a debt 
should be in writing, and notice of the assignment given to the debtor. This is so that the 
debtor knows to whom to pay the money.

2.2 Land

All transfers of land or interests in land are void unless by deed (s. 52 of the Law of Property 
Act 1925).

In the next activity, we shall confirm the method of transferring registered land.

ACTIVITY 12

Transferring registered land (allow 20 minutes)

Using Westlaw, please find and re-read the case of Mascall v. Mascall (1985) 50 P & CR 119 
and answer the following questions. (See the search instructions given in Activity 9 if you need 
assistance finding the case.)

1 Make a note of the procedure for the transfer of registered land.

2 Why was the father unable to recover the house?

ResourcesR

Online



 B Lifetime gifts 25

COMMENT

1 In the case of registered land, the prescribed form (Land Registry form TR1) is signed as 
a deed by the transferor and handed to the transferee. It is the subsequent registration 
of the transferee as registered proprietor of the land which completes the legal title. (As 
mentioned in Activity 9, it is no longer necessary to hand over a Land Certificate.)

2 The father was unable to recover the house because the gift was perfected by application 
of the Re Rose principle. The court found that the father had done everything necessary to 
be done by him, and so the gift was complete and perfect. The son had within his control 
all those things necessary to enable him to complete the title by registration, i.e. the 
signed transfer and (at that time) a land certificate. Once a gift is perfect and complete, 
it cannot be ‘untied’ by the donor.

2.3 Chattels

Title to chattels (technically known as ‘choses in possession’), such as jewellery or furniture, is 
passed by physical delivery of the asset to the transferee, or by a deed. An example of the latter 
method occurred in Jaffa v. Taylor Gallery Ltd, The Times, 20 March 1990, where the transfer of a 
picture to trustees was valid without physical delivery, as the deed setting up the trust vested title 
in them. One of the trustees lived in Northern Ireland and, as the judge commented, it would be 
‘absurd’ to require that the painting be physically taken round all the trustees before title passed. 

In the next activity, we shall be asking you to read a case in which both the intention to give, 
and delivery of the subject matter of the gift, were in question. This case will show you how a 
court approaches these questions given the evidence.

ACTIVITY 13

Intention to give and subject matter of the gift (allow 40 minutes)

Please read the case of Thomas v. Times Book Company Limited [1966] 1 WLR 911 (Reading 28). 
You will see it relates to Dylan Thomas losing the original manuscript of Under Milk Wood in any 
one of half a dozen pubs in Soho, or possibly in a taxi!

The case was brought by his widow claiming ownership of the manuscript as against its present 
possessor, who in turn asserted there had been a gift of it by Dylan Thomas to his predecessor 
in title Mr Cleverdon.

When you have completed the reading, please answer the following questions. Considering the 
judgment will develop your skills in using legal materials.

1 Upon which party was the onus to prove there was a gift? In discharging that proof, 
what difference did it make that Dylan Thomas was by now dead?

2 What submissions were made which tended to suggest there was no gift?

3 Why did the judge reject those submissions and accept the story put forward by the 
defendants?

4 Even if the intention to give was established, the manuscript still had to be delivered to Mr 
Cleverdon. How was that achieved?
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