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negligent in certifying a ship seaworthy after repairs. Shortly after it had left port the ship sank, 
causing the claimant’s cargo to be lost. In this case the defendants did not owe a duty of care. 
As the defendant was a non-profit making organisation that existed for the collective good of 
the seagoing public the court decided, applying the Caparo test, that it would not be fair, just 
and reasonable to impose a duty of care on the defendants. The court clearly felt that the very 
existence of such organisations might be endangered if a duty was imposed.

ACTIVITY 8

Covesee case study — novel duty test (allow 10 minutes)

On the assumption that there is no existing case law to impose a duty of care on John consider 
the Caparo test.

Would John owe a duty of care to Roger?

COMMENT

Applying Caparo we can say as follows:

 � Foreseeability — it is foreseeable that if John takes out his dinghy having been drinking, 
Roger may suffer injury (Roger is a foreseeable victim).

 � Proximity — Roger is injured as a direct consequence of John’s lack of care. He is clearly 
responsible for Roger’s safety and so proximity is not likely to be a problem.

 � Fair, just and reasonable — it is fair to impose a duty on John. It is not in the interests of 
society for people to be able to take out boats when they have been drinking.

In addition, this situation is analogous to the duty owed by road users. It would be an 
incremental development in the law to impose a duty on John.

John is therefore likely to owe a duty of care to Roger.

This exercise has developed your analysis and synthesis skills.

Having considered how the Caparo test might apply to a relatively simple set of facts we will 
now go on to consider the application of this test in more complex circumstances involving 
the Police.

In the cases we look at you should note that the actions of the Police have not directly harmed 
the claimant physically. If a person suffers physical injury as a direct result of Police action then 
the Police will be treated in the same way as other citizens. So, for example, if Mr C is hit by a 
police car being driven carelessly by PC D, PC D will owe the established road users duty to Mr 
C (although, if PC D is driving to an emergency some allowance may be made for this when 
considering if PC D has breached this duty).

ACTIVITY 9

Application of the Caparo test: issues of proximity and policy (allow 30 minutes)

This activity will allow you to consider two cases which illustrate the factors to be taken into 
account when deciding whether or not a duty of care will be owed in a novel case. When 
carrying out this activity you will note that one of the cases pre-dates the Caparo decision. It 
nonetheless remains a good illustration of foreseeability, proximity and the sort of arguments 
that may be relevant when deciding if it is fair, just and reasonable to impose a duty.
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Please read the summary of Hill v. Chief Constable of West Yorkshire [1989] AC 53 in Lunney & 
Oliphant, pp. 143–144. Then, using the internet, find the case of Swinney v. Chief Constable of 
Northumbria (No. 1) [1997] QB 464 and read the judgments of Peter Gibson LJ and Ward LJ.

Now answer the following questions:

1 What was the decision of the court in the case of Hill and what was the reasoning of 
the House of Lords? 

2 Why did the Court of Appeal find that arguably a duty was owed in Swinney whereas 
no duty existed in Hill? What distinguishes the two cases? 

COMMENT

1 Although it was foreseeable that a failure by the Police to catch the Yorkshire Ripper could 
lead to further killings the House of Lords decided the Police did not owe a duty of care 
to any individual. Rather their duty is owed to the public at large.

The reasoning of the courts was founded firmly in policy. If a duty had been imposed on 
the police in Hill, the duty owed to the public would be too wide. Every time the police 
failed to apprehend a criminal or prevent a road traffic accident they would be liable in a 
civil claim. The duty would be too onerous. The court was worried that imposing a duty 
would divert the efforts of the police and financial resources away from policing generally 
and that this would not be for the greater public good.

(Note: Although the summary in Lunney & Oliphant concentrates on the policy aspects 
of the decision the House of Lords also felt that there was insufficient proximity. As Lord 
Keith said ‘… Miss Hill was one of a vast number of the female general public who might 
be at risk from his [the Yorkshire Ripper] activities but was at no special distinctive risk in 
relation to them’. In other words Miss Hill was not singled out in any way that justified her 
being protected over and above other members of the public.)

2 In Swinney the court decided that there arguably was a duty of care. Forseeability was not 
problematic. As regards proximity, the court decided the police had assumed responsibility 
for the claimant and this meant an appropriate relationship of proximity existed. The facts 
of the case were distinguishable therefore from those in Hill as here the claimant was not in 
a vast indeterminate class but was singled out by the fact she had approached the police 
and had been reassured by them that her identity would be kept confidential.

As regards policy the court felt that, in appropriate cases, the Hill policy arguments would 
have to be balanced against other policy considerations. Here another policy issue was the 
desirability of encouraging informants and this pointed in favour of a duty of care arising.

Despite cases like Swinney, the Hill decision remains important in relation to police liability where 
they have failed to protect a citizen. The arguments against police liability from Hill are powerful 
and have recently been reaffirmed by the House of Lords in Brooks v. Commissioner of Police for 
the Metropolis [2005] UKHL 24, [2005] 1 WLR 1495. Cases in which the courts have been able 
to distinguish Hill are few and far between (for another example see Costello v. Chief Constable 
of Northumbria Police [1999] ICR 730).

The Hill decision does therefore appear to create a level of immunity from civil action for the 
police and this has been called into question. In Osman v. UK (1999) 11 Admin LR 200 the 
Court of Appeal had held that the police owed no duty to a claimant they knew was being 
harassed by a third party. However, the European Court of Human Rights found that this policy 
of ‘blanket’ immunity for the police investigating a crime was a violation of Article 6 of the 
European Convention on Human Rights. Article 6 provides the right to a fair trial, and the Court 
found that the police immunity was a disproportionate restriction on the rights of access to a 
court. In the more recent case of Z v. UK (2002) 34 EHRR 3, however, the European Court of 
Human Rights reviewed its decision in Osman and concluded that the English courts’ approach 
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