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Please list as many reasons as you can think of for a system which gives money to a victim 
of an accident which has been caused by someone else. You should consider reasons relating 
to both the claimant and the defendant.

COMMENT

There are numerous reasons why we feel it necessary to award money to the victim of an 
accident which has been caused by someone else. The main ones are:

 � To compensate the victim, i.e. to ensure that he or she is not worse off due to someone 
else’s fault.

 � To punish the wrongdoer. This helps society to feel as though justice has been done. 
Having said that, in England and Wales the system of damages is principally designed to 
compensate the victim rather than punish the wrongdoer.

 � To deter others from similar wrongdoing.

In completing this activity you have evaluated the compensation system.

As we continue with our study of remedies we should be aware of these aims of the compensation 
system and consider how far we agree with them, and how well they are fulfilled by the current 
system.

2.3 Mitigation of damage

An important principle in assessing damages is the mitigation of damage. We know from 
paragraph 2.2 above, that the guiding principle in assessing damages is that the claimant should 
be put back in the position he or she was in prior to the wrongdoing being committed. This 
means that the claimant should be no worse off because of the occurrence but also no better 
off, i.e. the claimant should not profit from the incident. We will explore what is meant by this 
in Part B when we look at the assessment of damages in personal injury cases. This principle 
also means that claimants cannot claim damages for losses which they could have avoided by 
taking reasonable steps themselves. This is the duty to mitigate. The duty to mitigate is placed 
on claimants who must take all reasonable steps to ensure that the losses they are claiming are 
kept to a minimum.

In practical terms this means that, e.g. the claimant who loses his or her job because of the 
defendant’s wrongdoing, but is still capable of working, should look for alternative employment; 
the claimant who needs a vehicle to earn a living and has had his or her vehicle destroyed by the 
defendant’s tort should replace the vehicle either by purchasing an alternative or by hiring one. 
The principle even extends to the somewhat unusual example of seeking medical care. In the 
case of Marcroft v. Scruttons [1954] 1 Lloyd’s Rep 395, the claimant’s damages were assessed on 
the basis that his losses subsequent to his refusal to attend hospital should fall on the claimant 
himself. In the next activity, which is optional, you may consider the duty to mitigate loss.

ACTIVITY 88

The duty to mitigate and rehabilitation (allow 20 minutes)

In this activity, which is optional, you can read an article which deals with an injured claimant’s 
duty to mitigate his or her losses in the context of recovering from injury. There are no questions 
following this reading.

Using the internet, please read the article by David Fisher, ‘The future of personal injury: 
an insurer’s perspective’ (2008 JPI Law 164). You can focus on that part of the article under 
the sub-heading ‘Rehabilitation’.
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