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COMMENT

Situation Consent would 
succeed

Consent would 
not succeed

1 Harold is injured at work by a dangerous heater 
which explodes. He knew it was dangerous and 
had complained to his employer about it.

�

2 Sanjay deliberately strikes an unexploded shell at 
work with a sledgehammer, having been dared 
to do it by a fellow worker as a joke and despite 
knowing what it was. Sanjay is injured in the 
resulting explosion.

�

3 Jed, a quarry worker, is injured when a crane, 
swinging over him, drops some rocks on to him. 
No warning is given when the crane starts to 
swing.

�

Consent is likely to succeed only in situation 2 where the employee knows of the risk and 
must be regarded as having freely consented to run the risk of injury. In situations 1 and 3 
the employee does not have that freedom of choice.

This activity has required you to use your problem-solving skills.

In addition to being able to sue an employer in Negligence, employees may also have an 
action against their employer if the latter has breached a duty or obligation imposed on the 
employer by health and safety legislation (e.g. a duty to fence dangerous machinery). We will be 
considering such an action in a later Unit but can just note here that the defence of consent will 
usually fail where an employee sues an employer for breach of a statutory duty, because it would 
offend against the policy of the employment safety legislation to allow the defence to succeed.

3.4 Sporting events

In Units 8–10 we saw that a competitor or spectator, injured in the course of a sporting event, 
may earlier have an action against a competitor and/or organiser if their Negligence can be 
established. What we will now consider is whether, if Negligence can be established, consent 
will succeed as a defence. The next activity examines the scope of the defence in relation to 
sporting events.

ACTIVITY 61

Consent and sporting events (allow 20 minutes)

Consider for yourself what risks a player (and a spectator) consent to when he or she participates 
in (or attends) a sporting event. Using the internet, please read the decision in the case of 
Smoldon v. Whitworth [1997] PIQR P133, from paragraph E ‘Volenti Non Fit Injuria ’, available on 
the internet. Were you right?

COMMENT

A player (and by extension of the same principle a spectator) consents to involvement in sport 
subject to application of the rules of that sport by the relevant official(s). This is as stated by 
Bingham LCJ.
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