ACTIVITY 52

The approach of the domestic courts to s. 3 HRA (allow 40 minutes)

Using LexisLibrary (or another database if you prefer), please locate and read the following
extracts from two House of Lords cases:

® Rv.A (No.2)[2002] 1 AC 45 — the headnote and the speech of Lord Steyn
® Ghaidan v. Godin-Mendoza [2004] 2 AC 557 — the headnote and the speech of Lord Steyn.

For what reasons might it be argued that the House of Lords, when interpreting the
relevant statutes in each case, went beyond what Parliament had intended them to do
when using their interpretive powers under s. 3 of the Human Rights Act 1998?

COMMENT
Rv. A (No. 2)

Restrictions were imposed under s. 41 of the Youth Justice and Criminal Evidence Act 1999 on
a defendant charged with rape from being permitted to adduce at his trial evidence of his
alleged victim’s previous sexual history. The House of Lords considered that a strict reading of
this section could contravene a defendant’s right to a fair trial under Article 6 of the ECHR,
because there were circumstances when such evidence might be relevant to the issue of
consent. The House of Lords therefore read this section to mean that evidence of a
complainant’s previous sexual history could not be adduced, provided this did not infringe
the defendant’s right to a fair trial.



The House of Lords effectively read extra words into the statute. Lord Steyn conceded that
this had required the courts to adopt an interpretation which may appear linguistically
strained, but also said that s. 3 imposed a duty on the courts to strive to find a possible
interpretation compatible with Convention rights.

Ghaidan v. Godin-Mendoza

Under relevant housing legislation, the rights to a tenancy of residential premises could be
inherited by the tenant’s surviving spouse, or by someone living with the tenant at his or her
death as the tenant’s wife or husband. The issue on appeal was whether this extended to the
survivor of a same-sex couple who had been living together, and how, therefore, the relevant
provisions should be interpreted in the light of Article 8 of the ECHR (the right to respect for
private and family life).

To avoid the less favourable treatment of surviving partners of homosexual partnerships
compared with surviving partners of heterosexual partnerships, the House of Lords used its
power under s 3 of the Human Rights Act 1998 to read the housing legislation as extending
to same-sex partners. This took the provisions of the legislation further than their literal
meaning. The leading speech was again given by Lord Steyn, who commented:

‘Nowhere in our legal system is a literalistic approach more inappropriate than when
considering whether a breach of a Convention right may be removed by interpretation
under s. 3. Section 3 requires a broad approach concentrating in a purposive way on the
importance of the fundamental right involved.’
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