ACTIVITY 9

Case research using the internet (allow 1 hour)

Go to the Scottish Courts Service website which is referred to at paragraph 1.7 above and find
the case of John Agnew v. Scott Lithgow, Extra Division of the Inner House of the Court of Session,
1 April 2003. You should note that an appeal from a judge of the Outer House of the Court of
Session is called a reclaiming motion.

You will need to access the Court Opinions part of the website. The quickest way to access the
Court Opinions is to select the ‘Professional’ tab in the top right-hand corner of the home page.
Click on ‘Court Opinions’, then click on ‘Court of Session and High Court of Justiciary Search.
Then click on the ‘Structured search’ tool, you will need to specify two dates within which the
search is to be made. A search for the period 01.01.2000 to 01.05.2003 should also disclose two
earlier Opinions by Outer House judges in this case. You only require to look at the Inner House
judgment for this activity.

After reading the decision, please answer the following questions:

1 What was the principal statutory provision applicable to the issue before the court in
this appeal?

2 Was the pursuer successful in his reclaiming motion?



COMMENT

The case you have been asked to read relates to a defence to a claim for damages for personal
injury on the basis of the law of time bar. Most legal systems have time bar laws to prevent
claimants bringing stale claims which it may be difficult for the party against whom the claim
is brought to investigate properly. Evidence may no longer be available. In Scotland this
period is three years for personal injury claims.

Where injury is caused by a single event, such as a car accident, the start date for the period
within which the case must be brought in order to avoid the time bar is easy to work out. In
cases where the injury is sustained over a prolonged period but may not become apparent
until some later date. Therefore some other way of working out the start date is needed.

Agnew’s case is an example of this. The injury had occurred by the prolonged use of vibrating
tools in the shipbuilding industry. Section 17(2)(b) of the Prescription and Limitation
(Scotland) Act 1973 sets out a three-part test to be satisfied in such cases. In its decision the
Court affirmed that the test is in part an objective one. The Extra Division agreed with the
judge who dealt with the case at first instance that the pursuer failed to satisfy the second
part of the test by waiting too long before bringing his action. It declined to be guided by the
equivalent English statute which would appear to be more helpful to claimants in a similar
position to Agnew.
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