ACTIVITY 50

Use of precedent in criminal cases (allow 20 minutes)

Please read the account of the process whereby marital rape became a criminal offence in ‘Rape
within Marriage’, a further article which we have provided for you via the College’s ELITE
electronic learning system. Remember that R v. R was discussed in Unit 1.

Discuss why the House of Lords did not use the Practice Statement to depart from its own
previous decision.

What was the problem caused by the wording of s.1(1)(a) of the Sexual Offences
(Amendment) Act 1976? Which rule of statutory interpretation do you think most closely
fits the House of Lords’ approach to this problem?



COMMENT

It was not necessary for the House of Lords to use the Practice Statement because Hale CJ’s
proposition was a fiction (i.e. neither Parliament nor the House of Lords had ever decided that
marital rape could not be a criminal offence).

In Rv. /[1991 ] 1 All ER 759, Rougier ] decided that the word ‘unlawful’ meant that marital
‘rape’ was not an offence. This is logical (and therefore was an application of the literal rule)
as rape must per se be unlawful, and therefore for the word to have any meaning, it could
only be referring to marital rape. However, the House of Lords decided that the word
‘unlawful’” was meaningless in the context of the Act. Obviously, the House of Lords was not
applying the literal rule. It would have been difficult to use the mischief rule, as that requires
looking at the purpose behind the Act, and whether marital rape was or was not an offence
was not considered. Therefore, the use of the golden rule to deal with an absurdity would
best fit the ‘anachronistic and offensive common law fiction’.
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